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RICO Liability in Cannabis: Key Legal Takeaways

RICO Liability in the CannabisIndustry: A Landmark Case
Reshapes Risk M anagement

The cannabis, CBD, and emerging psychedelics industries are known for operating in a complex, ever-
shifting legal environment. As businesses in these sectors navigate the precarious balance between state-level
legalization and federal prohibition, arecent Supreme Court ruling has fundamentally atered the risk
landscape, particularly with regard to potential liability under the Racketeer Influenced and Corrupt
Organizations Act (RICO). The case, Medical Marijuana Inc. v. Horn, has opened the door to a new and
concerning category of legal risks that cannabis businesses must now grapple with.

The Medical Marijuana Inc. v. Horn Case: Understanding the L egal Precedent
Background and Claims

The Medical Marijuana Inc. v. Horn case centered around a commercial truck driver who consumed a CBD
product marketed as“ THC-free” only to fail adrug test due to detectable levels of THC. Asaresult, the
driver lost hisjob and brought alawsuit under RICO, alleging fraudulent misrepresentation and racketeering
by the manufacturer for marketing mislabeled products. This caseis significant because it set alegal
precedent allowing bodily injury claims, including economic losses such as job termination or health
impacts, to proceed under RICO, traditionally limited to financial damages.

The Court’s Decision

In a groundbreaking decision, the Supreme Court ruled in favor of allowing RICO claimsin such instances,
effectively broadening the scope of thislegal statute to include personal injury and economic losses
associated with mislabeled cannabis products. This decision is monumental for cannabis businesses because
it introduces the possibility of treble damages, class action lawsuits, and personal liability for executives, all
of which could significantly increase litigation risks.

Why This Ruling Mattersto Cannabis, CBD, and Psychedelics Industries
The Medical Marijuana Inc. v. Horn ruling has vast implications for the cannabis, CBD, and emerging

psychedelics markets, particularly in the context of product misrepresentation, labeling, and marketing
claims.

Broadened L egal Exposure: Who IsAt Risk?

The impact of thisruling isfelt not only by manufacturers of CBD and hemp-derived products but also by
businesses involved in emerging psychedelics, such as psilocybin products, and companies engaged in the



marketing, distribution, and retail of these products. The legal risk extends to:

CBD and Hemp-Derived Product Manufactur ers: Companies marketing products as “ THC-free” could
now face RICO liability if even trace amounts of THC cause harm.

Emer ging Psychedelics Companies: As states legalize or decriminalize psychedelics, the potential for
misrepresentation claims based on inconsistent potency or psychoactivity isrising.

Marketers, Distributors, and Retailers: Entities like influencers, affiliate marketers, and white-label
operators who play arolein product promotion and sales could now be exposed to liability for misleading
clams.

The Unique Challenges of RICO in Cannabis Contexts

For cannabis and related industries, severa challenges arise when dealing with RICO claims:

Federal Illegality and RICO

Cannabis remains a Schedule | controlled substance at the federal level, which automatically satisfiesRICO’s
“illegal act” requirement. This creates a paradox where businesses operating legally under state law are till
vulnerable to federal racketeering claims.

“Pattern of Racketeering” Interpretation

Regular business practices like distributing products or marketing consistently can be interpreted as
establishing a*“ pattern of racketeering,” making it easier for plaintiffs to establish a claim under RICO.

Insurance Gaps

Many traditional insurance policies, including general liability and directors and officers (D& O) coverage,
contain exclusions for RICO claims, leaving cannabis businesses exposed to uncovered liabilities. Cannabis-
specific insurance policies may be necessary to address this gap.

Proactive Risk Mitigation Strategies

To address these new legal risks, cannabis businesses should adopt a proactive approach to risk management.
Here are some essential strategies to minimize exposure:

Rigorous Product Testing and Quality Control

Batch-L evel Testing: Implement comprehensive testing for every product batch.
Third-Party Verification: Use DEA-certified labs, especially for “THC-free” claims.

Random Sampling: Conduct random tests of products in distribution to ensure compliance.
Transparent Product Labeling and Marketing

Conservative Claims: Avoid claiming products are “ THC-free” unless proven by rigorous testing.



Evidence-Based Marketing: Ensure that all product claims are backed by scientific data and testing results.

Compliance Reviews. Regularly review al marketing materials for compliance with state and federal
regulations.

Insurance Strategy Reassessment

Gap Analysis. Conduct an audit with specialized brokers to identify insurance gaps.
Specialty Coverage: Look into insurance products specifically designed for cannabis businesses.

Captive Insurance: Consider captive insurance solutions for larger organizations to mitigate gapsin
coverage.

Organizational Preparedness

Cross-Functional Training: Educate all departments about RICO risks and compliance.

Crisis Response Plans. Develop protocols for managing product recalls or other legal crises.
Industry Collaboration

Standar dization Efforts: Collaborate within the industry to develop standardized testing and labeling
protocols.

Regulatory Engagement: Work closely with regulators to clarify guidance on acceptable marketing claims.

The Evolving Legal L andscape

While the Medical Marijuana Inc. v. Horn ruling represents a pivotal moment for cannabis and related
industries, it’s unlikely to be the final word on the subject. Future developmentsin federal cannabis policy,
judicial interpretations, and regulatory frameworks could either mitigate or further complicate these risks.
Potential L egislative Solutions

Federal legalization or rescheduling of cannabis, along with safe harbor provisions, could alleviate some of
the legal risks companies currently face. Industry-specific liability standards could also offer clearer
guidance.

Judicial Interpretation

Future court decisions may refine the scope of RICO applicability, clarify what constitutes
“misrepresentation,” and set standards for quality control in the cannabis space.

Regulatory Framework Development

As both federal and state regulators evolve their approaches to cannabis, companies will need to remain agile
and responsive to new guidelines on product testing and marketing claims.

Vigilancein a Changing L andscape



The Medical Marijuana Inc. v. Horn case has reshaped the legal landscape for cannabis, CBD, and emerging
psychedelics industries. The ruling underscores the importance of rigorous compliance, transparent
marketing, and comprehensive risk management strategies for businesses operating in these sectors.

Cannabis businesses that treat legal compliance as a competitive advantage will be better positioned to
navigate this evolving regulatory environment. By implementing strong internal controls, investing in
insurance solutions, and fostering industry-wide collaboration, companies can continue to grow and thrive
while mitigating the expanding risks associated with RICO liability.

In this new era, cannabis businesses must recognize that operating with the highest standards of integrity is
not only alegal necessity but also a strategic advantage in maintaining consumer trust and safeguarding long-
term success.
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