f?r'

1?\ 7\ CANNABIS fgfjs

RISK MANAGER

Can D& O Insurance Cover Criminal Acts by
Directorsor Officers?

Can Directors and Officers (D& O) Insurance Cover Criminal Acts
by Company L eaders?

Directors and officers of corporations hold positions of immense responsibility and influence. They make
strategic decisions that affect not only the financial health of a company but also the well-being of
employees, shareholders, and other stakeholders. Given these high stakes, it’s understandable that legal
challenges sometimes arise, including allegations of misconduct or criminal behavior.

A common question in such situations is: Does Directors and Officers (D& O) insurance provide coverage for
criminal acts committed by company leaders? Understanding the scope and limitations of D& O insurancein
relation to criminal allegationsis critical for executives, boards, and risk managers.

Under standing the Scope of D& O Insurance and Its General
Exclusionsfor Criminal Conduct

Directors and Officersinsurance is designed primarily to protect corporate leaders against claims alleging
wrongful acts committed in their official capacity. These wrongful acts can include negligence, errorsin
judgment, breaches of fiduciary duty, or regulatory violations. However, most D& O policies explicitly
exclude coverage for intentional criminal acts.

Common criminal acts excluded from coverage include:

Fraud

Embezzlement

Bribery or corruption

Insider trading violations

Money laundering

Other knowingly illegal activities

The rationale behind these exclusionsis straightforward: insurance is not intended to cover deliberate illegal
behavior or crimina wrongdoing by insured individuals.

How D& O Insurance Handles L egal Defense Costsin Criminal Cases Before
Conviction

While coverage for damages or settlements related to criminal actsistypically excluded, many D& O policies
do provide coverage for legal defense costs incurred during investigations or prosecutions up until acriminal
conviction is determined.



This meansthat if adirector or officer is accused of acriminal act but has not yet been convicted, the policy
may pay for attorneys, expert witnesses, and other defense-related expenses. This aspect is crucia because
legal defense costsin criminal cases can be extremely high.

However, once thereisafina crimina conviction or guilty plearelated to the aleged act, the insurer will
usually deny any further coverage for defense or damages connected to that conduct.

The Importance of Presumption of Innocence and Coverage Until Proven Guilty

D& O insurance policies often incorporate language that honors the presumption of innocence, covering
defense costs as long as the director or officer has not been found guilty. This approach balances the insurer’s
interest in excluding intentional wrongdoing with the need to protect individuals who are facing accusations
but not yet proven culpable.

This also means that accused executives can mount arobust defense without immediate financial ruin,
potentially improving their chances of a favorable legal outcome or negotiated settlement.

The Impact of Criminal Exclusionson Directors and Officers

The criminal exclusionsin D& O insurance mean that directors and officers must be especially cautiousin
their conduct. While D& O insurance offers significant protection against accidental or negligent mistakes, it
does not shield executives from the financial consequences of intentional criminal acts.

This exposure can include:

e Personal liability for fines, penalties, or restitution ordered by courts

o Legal defense costs after conviction or guilty plea (which can be substantial)
e Damage to reputation and career prospects

e Potential loss of personal assetsif the company cannot indemnify

Understanding this gap reinforces the importance of compliance, ethical behavior, and effective corporate
governance.

Exceptions and Nuances. When Might D& O Insurance Provide Limited Coverage
Despite Criminal Allegations?

Though rare, there are nuanced scenarios where D& O insurance may provide some coverage even in the
context of criminal allegations:

e Insured personsnot involved in criminal conduct: If aclaim involves multiple directors, some of

whom are accused of crimes and others who are not, the policy may cover innocent parties.

o Settlement agreements: In some cases, crimina charges may be dropped or resolved through
settlements that avoid convictions, preserving coverage.

e Coveragefor regulatory fines. Some policies cover defense costs for regulatory actions that are not
strictly criminal, such as civil penalties.



e Errorsor omissionsunrelated to criminal acts: Claims may involve mixed allegations, with some
parts covered and others excluded.

Still, these exceptions depend heavily on policy wording and the specific circumstances of each case.

How Companies Can Mitigate Risks Related to Criminal Acts by Directorsand Officers

Since D& O insurance does not cover criminal acts, companies should implement proactive measures to
minimize the risk of criminal conduct by their leadership:

e Strong compliance programs. Regular training, clear policies, and enforcement mechanismsto

prevent fraud and misconduct.

e Robust internal controls: Financial audits, oversight committees, and whistleblower protectionsto
detect early warning signs.

e Background checks and vetting: Thorough evaluation of candidates for leadership rolesto ensure
integrity.

e Clear accountability and governance: Transparency in decision-making and swift action against
wrongdoing.

These efforts protect both the company and its executives from potential criminal allegations.

The Role of Indemnification and L egal Support Beyond I nsurance

In addition to insurance, many companies indemnify directors and officers, agreeing to cover legal fees and
damages out of corporate funds when permitted by law and corporate bylaws. Thisindemnification can fill
some gaps left by D& O insurance, but it cannot protect against criminal penalties or restitution obligations.

Executives should also consider personal legal expense insurance or specialized policies that may provide
limited coverage in high-risk scenarios.

D& O Insurance Offers Crucial Defense Support but Not Coverage for Criminal Acts

Directors and Officersinsurance is an essential tool for managing the risks faced by corporate leaders. It
generally provides broad protection against claims alleging wrongful acts but does not cover intentional
criminal acts committed by directors or officers.

However, it often coverslegal defense costs up until a criminal conviction or plea, helping accused
executives mount a defense without immediate financial ruin. The criminal exclusion reinforces the need for
ethical leadership, compliance programs, and strong governance to reduce the risk of criminal allegations.

Understanding the limits and strengths of D& O insurance enables companies and their leaders to better
prepare for legal risks and protect their personal and corporate interests.
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